WLLI AM J. THOMAN
& LIVESTAX, ET AL. (Intervenors)
| BLA 90-411 Deci ded March 30, 2000

Appeal froma decision by Admnistrative Law Judge John R Ranpt on,
Jr., affirmng decisions by the Area Manager, G een R ver Resource A ea,
Bureau of Land Managenent, suspendi ng grazing permts and pref erences,
assessing fees for grazing trespass, and denying a grazi ng permt
application. W-04-88-1 and W-04-389-2.

Reversed in part, affirned in part.

1 Gazing and G azing Lands--Gazing Permts and
Li censes: General ly

Wien the terns and conditions of a settlenent
agreenent do not support an interpretation of one
of the parties to the agreenent we wll not read
| anguage into the agreenent or interpret the
agreenent in a nanner that an admnistrative | aw
j udge has found does not conformto the intent of
the parti es.

2. Gazing and G azing Lands--Gazing Permts and
Li censes: Trespass

Wien t he evi dence shows (1) unauthorized grazi ng
use; (2) prior trespass; and (3) wllfulness as to
each, a BLMdecision finding repeated, wl|ful
trespass w il be uphel d.

3. Gazing and G azing Lands--Gazing Permts and
Li censes: General ly

Al otnent nmanagenent plans are incorporated into
grazing permts in accordance wth 43 CF.R '
4120. 2.
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APPEARANCES. WIliamF. Schroeder, Esq., Vale, Oegon, and W A an
Schroeder, Esq., Boise, Idaho, for appellant; Gen F. Tiedt, Esq., Ufice
of the Regional Solicitor, Denver, lorado, for the Bureau of Land
Managenent; CGalvin E Ragsdal e, Esg., Geen Rver, Woning, for
intervenors. 1/

(PN ON BY ADM N STRATI VE JUDCGE | RWN
|. Procedural Background

In WIliamJ. Thonan v. Bureau of Land Managenent (BLM, 120 | BLA 302
(1991), we addressed a request by the BLMto place a My 10, 1990, deci sion
of Administrative Law Judge John R Ranpton, Jr., into full force and
effect under 43 CF.R ' 4.477(b) (1990) pendi ng our decision on Thonan' s
appeal . 2/ Judge Ranpton's decision affirned two decisions issued by the
Geen Rver (Womng) Resource Area, BLM inposi ng sanctions on Thonan for
grazing trespasses and denying, in part, his application for grazing in the
H ghway Gasson and B ghteenmile Allotnments. BLMargued there was an
energency need to pl ace Judge Ranpton's decision in inmediate effect to
stop resource deterioration in the riparian zone of the B g Sandy R ver
where it passes through these two allotnents. After review we found the
record was not adequate to determne whether an energency existed and
referred the natter to Judge Ranpton for a hearing. Later, citing an
"abrupt change in clinactic conditions" that had reduced the threat of
resource deterioration, BLMw thdrewits request, and Judge Ranpton
returned the appeal to us.

In May 1988, Thonan applied for a permt to use the Hghway Gasson
and B ghteenmle Alotnents as well as the Lonbard Al otnent for | anbi ng.
BLM deni ed the application for the Hghway Gasson and B ght eennil e
Alotnents, but Thoman's sheep were subsequent|y observed al ong the B g
Sandy Rver inthose allotnents. As aresult, BLMissued two trespass
notices, a July 1 offer of settlenent, and a July 20 proposed deci si on t hat
denanded paynent by Thonan of $5,390.70 in fees for two repeated wllful
trespasses, suspended his use of the two allotnents begi nning My 1, 1989,
pendi ng settlenent of the trespasses, and suspended his grazi ng preferences
inthose allotnents for 5 years, beginning on the sane date. Thoman
protested the proposed deci sion and BLMs August 17, 1988, final decision
confirned the terns of the proposed decision. Thonan appeal ed this
decision. 3/

In May 1989, Thonan again applied for a permt to use the three
allotnents for lanbing. BLMs My 12, 1989, deci sion deni ed Thoman' s
application for spring use of the B ghteenmile Alotnent and the B g Sandy
R ver portion of the Hghway Gasson Al otnent for |anbi ng purposes and

1/ The intervenors are & Livestock, Julian Land and Livest ock Gonpany,
Leland Gandy, Little Sandy G azi ng Associ ation, Roberts Ranch, and
Thonpson Land and Li vest ock Gonpany.

2/ 43 CFR ' 4.477(b) was anended in 1995. See 60 Fed. Reg. 9909, 9958
(Feb. 22, 1995). See also 43 CF.R ' 4160. 3(c).

3/ Docketed by the Hearings O vision as W-04-88-1.
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granted a permt for spring use of the Lonbard Allotnent. Thonan filed a
notion for a tenporary restraining order wth the US DO strict Gourt for
the Dstrict of Womng. The Qourt ordered the Departnent to refrain from
confining Thoman's use to the Lonbard Allotnent and renanded the case to an
admnistrative | aw judge for proceedings under 43 CF. R ' 4.470; directed
BLMto refrain fromclaimng that Thonan's use of the river during the 1989
| anbi ng season was a w I I ful trespass; and retai ned jurisdiction "pendi ng
the out cone of the admnistrative hearing procedure of the Departnent of
the Interior.” 4 n June 8, 1989, Thonman filed a notice of appeal from
BLMs May 12, 1989, decision. 5 O June 20, 1989, the Area Minager issued
a trespass notice to Thonan and on July 11 he assessed Thoman $4, 652. 52 for
nonw | | ful trespass on the two al | ot nents.

Judge Ranpt on consol i dat ed Thonan' s appeal of BLMs August 1988
decision wth the renand of the case fromthe US DOstrict Qourt, and
conducted a hearing during the period July 17-22 and Septenber 26-28, 1989.

1. Hstory of Lonbard Al ot nent

In 1936, the Rock Springs Gazing Ostrict was created and subdi vi ded
into several |arge common pasture units. The area of inportance to this
case, the Little lorado Lhit, was one of these |arge common pastures. In
1968, the Rock Springs DO strict Manager attenpted to create separate
grazing allotnents and assign specific allotnents to the various ranchers
holding grazing rights inthe Little lorado Lhit. O Gctober 3, 1968,
the Lonbard Al | ot nent was assigned to Thonan. Thonan appeal ed t hat
deci sion, and on Novenber 5, 1968, he and BLMentered into a Sipul ati on
and Agreenent (1968 Agreenent) in settlenent of his appeal .

G&E Livestock (G& E) al so appeal ed BLMs Ot ober 3, 1968,
deci sion, contending G & E was not assigned an equitabl e share of the
Little lorado unit's grazing capacity. (BExh. G55.) Followng a
hearing, the admnistrative | aw judge renanded the case for redeternination
of wldife use and apportionnent of wldlife animal unit nonths (AUMS)
wthin the various allotnents. Ve affirned the renand decision in Lhited
Sates v. G& E Livestock ., 7 IBLA 180 (1972). 1 renand, the O strict
Manager 1ssued a decision on April 29, 1974, vacating the Cctober 3, 1968,
decision, establishing a 1,317-AlMal | onance for wldife, and elimnating
the allotnents. (Exh. G49.) Thonan appeal ed the April 29, 1974,
deci sion, contending that the 1968 Agreenent coul d not be vacated by
elimnating the Lombard Allotnent. A hearing was hel d and, on March 17,
1977, a deci sion was issued recogni zi ng the exi stence of the Loniard
Alotnent, and remanding the natter wth instructions to devel op and
i npl enent al ternate nanagenent pl ans before elimnating all otnents. (Exh.
GH55.)

4/ WIlliamJ. Thonan v. Manu[e]l Lujan, Jr., No. (89-0124 (D Wo., June
6, 1989), Oder at 2. "This does not preclude plaintiff fromany |ater
applications to this Gourt pertaining to the 1990 (and | ater) |anbi ng
season(s)," the CGourt stated.

5/ Docketed by the Hearings O vision as W-04-89-2.
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Qh April 19, 1980, the Dstrict Manager issued a final decision
partitioning the Little lorado Lhit into seven allotnents, designating
aut hori zed users for each allotnent, and providing for livestock trailing
wthin certain of the allotnents. H's decision was to be effective at the
begi nning of the 1980 grazing season. (Exh. G56.) Thoman was naned as an
aut hori zed |ivestock user in the Lonbard Allotnent, but he was not |isted
as an authorized user in either the B ghteenmle or H ghway- Gasson
Alotnents. 6/ The decision stated: "Beginning wth the 1980 G azi ng
Season, your grazing use in the Little (olorado Admnistrative Lhit will be
confined to the allotnents and trails stipulated in this decision.” Thonan
did not appeal this decision.

h March 25, 1981, BLMissued a proposed deci si on nodi fyi ng Thonan' s
grazing permt, effective March 1, 1983, by incorporating the Lonbard
Alotnent Managenent A an (AMP) and conforming his grazing use to that AW,
commenci ng wth the 1983 season. (Exh. G57.) Thoman protested, BLM
issued its final decision on My 5 1982, and Thonan appeal ed, asserting
that the decision failed to recogni ze and i ncorporate the 1968 Agreenent.
(Exh. G#60.)

 June 24, 1981, BLMissued a trespass notice, citing Thonan for
W llful trespass in the EHghteenmle and H ghway- Gasson Al otnents. (Exh.
G6l.) n February 1, 1982, a second w llful trespass notice was issued,
citing Thonan for unauthorized use of the sane allotnents. (Exh. G64.)
The notices were followed by a proposed decision, dated April 16, 1982,
suspending his permt in the Lonbard Al ot nent pendi ng resol ution of the
two trespass charges. (BExh. G65.) Thonman protested, contendi ng BLM
failed to conply wth the 1968 Agreenent. The June 1981 and February 1982
trespass disputes were settled, the wllful trespass allegations were
dropped, and Thorman pai d BLM darmages for nonw | | ful trespass.

O June 1, 1982, BLMonce agai n i ssued a notice of trespass, citing
Thonan for wllful trespass in H ghteenmle and H ghway- Gasson A | ot nent s
(Exh G67), and, on July 7, 1982, BLMassessed $3,567.32 for w | ful
trespass. (BExh. G68.) In an August 26, 1982, deci sion BLM suspended
Thonan' s Lombard Al lotnent permt, pending satisfactory resol ution of the
trespass charges. (Exh. G69.) Thonan appeal ed, again asserting that BLM
failed to recogni ze the 1968 Agreenent. (Exh. G70.)

h Novenber 4, 1982, BLMissued a proposed deci si on suspendi ng 319
AMs in the Lombard Allotnent for 5 years beginning My 1, 1983. (Exh. G
71.) Thoman protested again, citing the 1968 Agreenent as the basis for
his appeal. (BExh. G72.) The disputes regarding Thonan's trespasses and
his appeal of the AMP decision were conpromsed and settled on April 19,
1983. This trespass settlenent called for a 3-year suspension of 319
AMs, $1,000 in trespass fees, and paynent of $3,400 to a special

6/ He did acquire AMs in those allotnents at a later date. (I Tr. 132-
35.)
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account to be used for Lonbard Vésh water devel opnent. (Exh. G73.) Two
weeks after the settlenent, BLMgave Thonan $5, 400 under a cooperative
agreenent ($3,400 + $2,000), which was to be used for the purchase of
naterials to expand the trough on the Chimmey Butte pipeline. (BExh. G74.)

The subsequent action |leading to the 1989 hearing has been set out
above in the discussion of the procedural background.

[11. Admnistrative Law Judge Ranpton' s Deci si on

In his My 10, 1990, decision Judge Ranpton revi ewed the background
of the two appeal s summari zed above and related in detail the history of
the Little Golorado Lhit, the Rock Springs Gazing Dstrict, and the
Lonbard Allotnent. Noting that Thoman "did not deny that his sheep were
found in areas not authorized under his license, " Judge Ranpton stated the
central issue was whether, under the agreenent between Thorman and BLM nade
in Novenber 1968 in settlenent of an appeal by Thonan, Thorman "cannot be
confined to the Lombard Allotnent until the BLMdevel ops sufficient water
wthinit to accoomodate his spring | anbing operation.” (Decision at 8.)
7/

7 The 1968 Agreenent contained ei ght provisions and five conditions. The
provisions were: (1) Thorman agreed to wthdraw his appeal ; (2) BLMagreed
to anend the Lonbard Al |l ot nent, giving Thonman additional acreage to
conpensate for grazing privileges acquired fromAthur C Robi nson and
trail use of the Lonbard Allotnent; (3) BLMwoul d furnish fencing naterial
and erect boundary fences on the north, east, and west side of the Lonbard
Alotnent; (4 BLMwoul d furnish the material s and BLM and Thonan woul d
construct additional fences at points identified on an attached exhibit;

(5) a portion of the Lombard unit woul d be administered in conjunction wth
the adjoining wldife refuge until the refuge | ands are fenced or di sposed
of; (6) the part of the Lonbard Allotnent |ying southwest of the Geen

R ver woul d be admnistered in comon wth the Sate Geek Lhit Al otnent;
(7) "The parties agree that adequate watering facilities including, ponds,
reservoirs, wells and troughs, wll be installed by the Bureau of Land
Managenent to facilitate proper livestock distribution and utilization of
the forage. a Facilities for |ivestock and forage managenent install ed,
constructed or devel oped on public lands by the allottee wll be authorized
by appropriate docunentation (Range | nprovenent Permit - Section 4 of the
Taylor Gazing Act)[;]" and (8) a described livestock trail woul d be
allocated north of the road to the east exterior boundary of the Lonbard
Alotnent, wth designated watering places. (Exh. G47.)

The five conditions of the agreenent were: (1) all obligations of
the Governnent were nade expressly contingent upon (ongress naki ng the
necessary appropriations for expenditures, and if the appropriations are
not nade, the Governnent is released fromany liability, (2) the agreenent
was subject to any rights which mght exist of persons not parties to the
agreenent; (3) the agreenent was specifically nade subject to all |aws and
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Judge Ranpton noted the | anguage of the 1968 Agreenent "does not
refer to spring lanbing.” (Decision at 9.) He held the agreenent never
went into effect because it was suspended by the G & E appeal . (Deci si on
at 9.) He stated that Thonan's interpretation of the 1968 Agreenent that
he could allow his sheep to graze where he will on adjoining allotnents
until water was nade available in the Lonbard Al |l ot nent "i gnores paragraph
nunber 2 under the Gonditions.” (Decision at 10.)

Judge Ranpton noted that 43 CF. R ' 4120.2(c) provided that
“[c]onpl eted al | ot nent nanagenent plans [AMP s] shall be incorporated into
the terns and conditions of the affected permts and | eases;" that Thonan
and the neighboring al l ottees had signed such plans (see Exh. 31, 32, and
33); and that none of those plans allowed for |anbing use in the
B ghteenmil e or Hghway Gasson Allotnents if there was not sufficient water
for that purpose on the Lonbard Allotnent. (Decision at 11.) Thus, these
AW s supersede the 1968 Agreenent and control the present permtting
process, Judge Ranpton held. (Decision at 12.)

Judge Ranpton found that Thoman had not shown he woul d be irreparably
harned if he could not use the B ghteenmle and H ghway Gasson A | ot nent s
for spring lanbi ng (Decision at 13-14), and that he was not prejudi ced by
the failure of BLMs decisions to specifically identify the previous
trespasses that served as the basis for BLMs finding of repeated w | ful
trespass "because he was wel | aware of his 1981 and 1982 trespasses."
(Decision at 14-15.)

Judge Ranpton found that BLMhad carried its burden of proving
repeated wllful trespass by substantial evidence. (Decision at 15-16.)

Judge Ranpt on concl uded:

The evidence is clear that trespass occurred and that it
was repeated. M. Thonman admtted that he applied for spring
| anbi ng use in the H ghway- Gasson and B ghteennmil e Al ot nents
in 1988; his applications were deni ed and he nmade the use he
applied for anyway. He admtted he applied for essentially the
sane use in the sane allotnents in 1989; his application [was]
deni ed; he obtai ned a tenporary restraining order prohibiting
the Secretary frompreventi ng hi mfromnaki ng the use he
applied for and he nade the use. In that aspect, the court
order has only limted application to the appeal s before ne.
Havi ng heard and considered all of the evidence, | concl ude

fn. 7 (continued)

regul ations of the Lhited Sates, and if any of the terns are found to be
inconflict wth alawor regulation the law or regul ation was to prevail;
(4) Thoman warranted that no person or agency had been enpl oyed to secure
the agreenment for a commssion or contingent fee; and (5) no nenber of
ongress or Resi dent commi ssi oner coul d gain a share of the agreenent or
the benefits derived fromthe agreenent. 1d.

152 | BLA 102

WA Ver si on



| BLA 90-411

that the trespasses, as alleged, occurred and that M. Thonan
has a past history of trespasses, settled either on a nom nal
basis or on awllful rate which justifies the inposition of a
repeated wllful penalty by any definition of the word. It was
his intent, plainly expressed, to graze his sheep where he

pl eased under his exclusive interpretation of his 1968 contract
and agreenent. Hs actions were not innocent mistakes or in
good faith. He has nmade no effort to cooperate wth the BLMor
the other permttees, and the penalties inposed are quite
reasonabl e under the facts adduced and the history present ed.

(Decision at 16.) Judge Ranpton affirned both the August 1988 BLM deci si on
and the July 11, 1989, assessnent of fees for nonw | ful trespass in
accordance wth the US DOstrict Gourt order.

V. Argunents on Appeal

n appeal, Thonman contends that the 1968 Agreenent constitutes an
"other grazing use authorization” for his use of the B ghteenmle and
H ghway Gasson Allotnents under 43 CF. R ' 4140.1(b)(1) (i) and because
there was no testinony contradicting Thonman's testinony that he "agreed to
exercise all of his grazing preference wthin * * * the Lonbard [ A | ot nent ]
when the [ BLM devel oped sufficient |ivestock watering facilities wthinit
to permt the use," BLMfailed to prove his use was in trespass.
(Satenment of Reasons (SOR at 2, 4-6.) 8/ Thonan contests Judge Ranpton's
conclusion that the 1968 Agreenent never becane effective. (SR at 7, 11-
17.) Thonan argues that the April 1983 settlenent (Exh. G73) reaffirned
the authorization in the 1968 Agreenent and confirned that the necessary
facilities had not been provided. (SORat 19-21.) Thorman argues that the
B ghteenm | e and H ghway Gasson AW s are not in effect and therefore Judge
Ranpt on erred i n concl udi ng they superseded the 1968 Agreenent. Thonman
concl udes:

The Bureau of Land Managenent broke its contract of April
19, 1983, and its contract of Novenber 5, 1968 renains in
pl ace; a contract by which Thonan continues to have access to
the adjacent B g Bend area of the Sandy R ver and the water
which it provides for the spring | anbing of his sheep, unless
and until the Bureau perforns.

(SSRat 22.) Thonan included his briefs to Judge Ranpton in his S(R
V. DO scussion

V¢ agree wth Thoman that Judge Ranpton's finding that the 1968
Agreenent was never effective is in error. Thonan entered into the 1968

8/ Thonan al so describes his testinony as "his grazing use was not to be
confined to the limted area of the Little Glorado Lhit until the Bureau
of Land Managenent had perforned on its part so as to permit himto use it
for the grazing of livestock.” (SCRat 10.)
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Agreenent wth BLMand wthdrew his appeal pursuant to that agreenent. G &
E had al so appeal ed the Gctober 3, 1968, decision, and G& Enaintained its
appeal , which eventual |y culmnated wth this Board s decision in Lhited
Sates v. G& E Livestock ., 7 IBLA 180 (1972), affirmng the hearing
examner's decision directing BLMto reassess wldlife use in the Little
Ml orado Lhit and nmake necessary adjustnents to the apportionnent of the
allowable wildife AMs wthin the various all ot nents.

O remand fromG & E Livestock G., the Rock Springs DO strict Mnager
i ssued a decision vacating the allotnents created in 1968. Thonan appeal ed
that decision, a hearing was held, and Judge Sheitzer issued a decision on
March 17, 1977, finding that, although the 1968 deci sion creating the
allotnents was technically suspended pending final resol ution of the
appeal s, BLMhad effectively ignored the suspension and recogni zed t he
Lonbard Allotnent. Judge Saeitzer held that the Lonbard Al ot nent had been
established wthin the Little lorado Lhit, and that Thoman and one ot her
party jointly held the excl usive grazing privileges in the Lonbard
Alotnent. (BExh. G55 at 9.) Judge Sieitzer's decision was never
appealed. In all ways and for all practical purposes, BLMhas nanaged t he
Little lorado Lhit as having been allotted rather than as open range
since the issuance of the 1968 deci sion, by issuing |icenses, conducting
surveys, and referring tothe allotnents inits billings and to Thonan as
the allottee of the Lonbard Allotnent in correspondence wth him

BLMhas the discretion to determine the areas of grazing use on the
public lands and thus nay anend an allotnent if there is a rational basis
for anending it and BLMs action is neither arbitrary nor capricious.
Gilvin Yardley, et al. v. BBM 123 IBLA 80, 90 (1992). The acti on BLMwas
directed to take on renand of the G & E appeal might have required
anendnent of the allotnents in the Little Glorado Lhit. The Lhited Sates
V. G& E Livestock G. decision recognized the existence of the allotnents,
however, and during the period necessary to determine the wldlife use, the
proper apportionnent of that use anmong the allotnents, and issue an
appeal abl e decision reflecting those findings, the allotnments and the 1968
Agreenent renai ned in effect, and unchanged. That portion of Judge
Ranpt on' s deci sion finding that the 1968 Agreenent never becane effective
and bi nding i s reversed.

The 1968 Agreenent is a contract and the normal rul es of contract
construction govern the interpretati on of such agreenents. Anthony v.
Lhited Sates, 987 F.2d 670, 673 (10th dr. 1993); Press Machinery Gorp. V.
Snth RP.M Qorp., 727 F.2d 781, 784 (8th dr. 1984). The prinary
function of contract interpretationis to ascertain the intent of the
contracting parties as reveal ed by the | anguage they chose to use. Sayers
v. Rochester Tel ephone CGorp. Suppl enental Managenent Pension P an, 7 F 3d
1091, 1094 (2d Ar. 1993), Seiden Assocs. v. ANC Hldings, Inc., 959 F. 2d
425, 428 (2d Ar. 1992). |If the contract language is clear and
unanii guous, the terns of the agreenent are given plain neaning and the
intent of the parties and the interpretation of the agreenent wll be
determned from
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the four corners of the docunent alone. Anthony v. Lhited Sates, 987 F. 2d
at 673; Georgia-Pacific Gorp. v. Lieberam 959 F.2d 901, 905 (11th Qr.
1992); Press Machinery Gorp. v. Smth RP.M Gorp., 727 F.2d at 784.
ontractual language w il be deened anbi guous only when it is reasonably
susceptible to different constructions. VWH Smth Hotel Services v. Véndy's
Int'l, Inc., 25 F. 3d 422, 427 (7th dr. 1994). However, a contract 1s not
anbi guous nerel y because the parties disagree on the correct

interpretation. Pollock v. Federal Deposit |Insurance Gorp., 17 F. 3d 798,
803 (5th dr. 1994); Sichting Mayflower Recreational Fonds v. Newpark
Resources, Inc., 917 F. 2d 1239, 1247 (10th Qr. 1990).

[1] Thorman and BLMentered into the 1968 Agreenent to settle
Thonan' s appeal of the Gctober 3, 1968, decision to establish and assign
grazing allotnents. Thonman interprets the 1968 Agreenent as granting the
right to use the Lonbard Al otnent and BLM nanaged | and al ong the B g Sandy
R ver outside the Lonbard Allotnent for spring | anbi ng operations until
sufficient water is devel oped in the Lonbard Allotnent to permt spring
| anbi ng operations entirely wthin the Lonbard All otnent. Thonan poi nts
specifically to Item7 of the 1968 Agreenent, which is set out in full in
footnote 7 above, as the contract provision granting that right. Item7 in
the 1968 Agreenent does contenpl ate BLMs installation of facilities "to
facilitate the proper livestock distribution and utilization of the
forage," and expresses a general need for additional watering facilities
wthin the Lonbard All otnent. However, we find no | anguage expressing the
intent urged by Thoman in Item7 or anywhere el se in the 1968 Agreenent.
Indeed, there is no reference to spring | anbing or to any use outside the
Lonbard Allotnent during the period that water is bei ng devel oped or
otherwse. VW wll not read | anguage into the 1968 Agreenent where no such
| anguage appears, especially when that | anguage contravenes the | anguage of
Item2 of the agreenent. See Janes E Briggs v. BLM John F. Goss, Jr.,
99 IBLA 137, 146 (1987); BLM K S Summers Livestock, Inc. v. Soring O eek
Ranch, 96 IBLA 4, 10 (1987). Judge Ranpton did not find Thonan' s testi nony
that his interpretation of the 1968 Agreenent represented the intent of the
parties credible and, after our review of the record, we are not persuaded
that his conclusionis incorrect. See Whited Sates v. Deirdre H ggins,
134 | BLA 307, 316 (1996).

In his brief before Judge Ranpton, Thonan contended that BLMs August
17, 1988, decision failed to reasonably apprise himof what he nust prove
and disprove, and failed to allege any prior trespass, which nust be
all eged and proved to support a finding of repeated trespass. (Thonan's
Brief at 8). Quoting AQoverleaf Land and Livestock (., 34 IBLA 113, 120
(1978), that "a party who nay be adversely affected by the admnistrative
action has aright to be 'reasonably apprised of the issues in
controversy,'" he conplains that the August 17, 1988, decision failed to
allege any prior trespass. He also cites Hdon Brinkerhoff, 24 | BLA 324,
333, 83 1.D 185, 189 (1976) in support of this argunent.

Thonan cannot reasonably contend that he was unaware of previous
wllful trespasses or prejudiced by the failure of BLMs August 1988
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decision to recite them ¢ observe that in Brinkerhoff the evidence of
repeated trespass was found in the record. 24 IBLAat 333-334, 83 1.D at
188-189. In this case Thoman did not object to the introduction of
Governnent Exhibits G67 through G 73, described above, which include
copies of the wllful trespass notices, correspondence specifying the
nunbers of sheep in trespass, the dates the trespasses occurred, and the
levy of fines at the wllful trespass rates, and the transcript of the
hearing at which settlenmnent was agreed upon. Any defect that nay have
existed in the pleadi ngs was cured by the introduction of those exhibits.
In doverleaf, the appel lant "coul d not possibly have expl ai ned or
disproven the allegations,” 34 |BLA at 120, because the appel | ant did not
know what they were. Thonman was, or shoul d have been, fully aware of the
basis for the allegation of repeated wllful trespass. He was not

prej udi ced when the prior trespasses were not specifically cited. The
record shows that he understood the charges and responded to them

[2] BLMhas the burden of proving trespass by "reliable, probative,
and substantial evidence." BLMv. Eicsson, 88 |BLA 248, 257 (1985).
Substantial evidence is defined as that "kind of evidence a reasonabl e mnd
mght accept as adequate to support a conclusion.” BLMv. Holland
Li vest ock Ranch and John J. Gasey, 54 IBLA 247, 251 (1981). In a charge of
nonw I I ful trespass, the BLMnust prove unauthorized grazing use. In a
charge of repeated, wllful trespass, the BLMnust prove: (1) unauthorized
grazing use; (2) prior trespass; and (3) wllfulness as to each. Thorman
contends that BLMfailed to prove these el enents, and the charges shoul d be
dismssed. (Thoman's Brief at 12-16.)

As to the first requirenent, unauthorized grazing use, 43 CF.R '
4150.1 provides that a violation of 43 CF. R ' 4140.1(b) (1) constitutes
unaut hori zed grazing use. 43 CF. R ' 4140.1(b)(1) provides in pertinent
part as fol | ons:

(1) Allowng livestock or other privately owed or
controlled aninmals to graze on or be driven across these | ands:

(i) Wthout a permt, |ease or other grazing
use aut horizati on;

(ii) Inviolation of the terns and conditions
of a permt, |ease, or other grazing use
aut hori zation including, but not limted to,
livestock in excess of the nunber authori zed;

(iii) Inan areaor at atine different from
that authorized * * *,

BLM contends that Thonman violated this regul ati on when he used the
H ghway Gasson and E ghteenmile Allotnents after BLMhad deni ed his grazi ng

application. Thonan argues that the 1968 Agreenent authorized use of those
allotnents for |anbing operations even if BLMdenied his application. As
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di scussed above, there is nothing in the 1968 Agreenent authorizing use of
those allotnents for spring | anbing operations. It does not constitute an
"ot her grazing use authorization."

BLM nust al so show that the person has previously coormtted grazing
trespass. Prior trespasses and trespass danages are consi dered when
determni ng whet her trespasses are repeated. See BLMv. Harris Brothers,
42 1BLA 48, 49 (1979); Hdon Brinkerhoff, 24 IBLAat 333-334, 88 |.D at
188- 189.

[Tlhe nere fact that a settlenent was reached does not, ipso
facto, constitute an admssion of culpability on the part of
the [grazing] |icensee. [However,] the docunents of settlenent
are properly admtted to determne the nature of the agreenent.
Thus, to the extent that an agreenent expressly admts
liability it is properly considered as probative of the

"repeat ed" nature of subsequent violations. n the other hand,
to the extent that the docunents expressly deny liability, they
nmay not be utilized as probative of the issue of "repeated’

vi ol ati ons.

Hol | and Li vest ock Ranch and John J. Casey, 52 |BLA 326, 355, 88 |.D 275,
291 (1981). Exhibit G 73 indi cates Thonan acceded to the charges of
trespass.

As to the third el enent, there is no doubt Thonan intended to conduct
| anbi ng use on the E ghteenmi|l e and H ghway G asson Allotnents. Hs
letters acconpanying his application in My 1988 stated that it was a
necessity that he do so. See Exhs. G1 and G2. Having applied and been
denied, his intent was clear; his action was wllful, not an i nnocent
mstake or in good faith. See John L. Falen v. BLM 143 IBLA 1, 4-6
(1998); cf. Baltzor Gattle G. v. BLM 141 I BLA 10, 22-23 (1997).

[3] Hnally, Thoman's argunent that the AWP s are not in effect and
do not supersede the 1968 Agreenent cannot be accepted. The AW s for the
three allotnents invol ved were signed in 1983. See Exhs. 30, 31, and 32
The fact they nay not have been fully inpl enented does not nean they are
not ineffect. By statute and by regul ation they are incorporated into the
grazing authorizations of persons who use those allotnents. 43 USC '
1752(d) (1994); 43 CF. R ' 4120.2; see Natural Resources Defense Qouncil,
Inc. v. Hodel, 618 F. Supp. 848, 858-61 (ED Gi. 1985).

In sum except as noted above, we find Judge Ranpton's decision is
anpl y supported by the record, is reasonabl e, and conplies wth the grazing
regulations in 43 CF. R Part 4100. Appellant has not shown otherw se by a
preponder ance of the evidence. See Jerry Kelly v. BLM Shel don W _Lanb,
131 I BLA 146, 151 (1994). To the extent we have not specifically addressed
them Thoman's reasons for appeal have been considered and rejected as
contrary to the facts or the lawor inmaterial. See National Labor
Rel ations Board v. Sharples Chemicals, Inc., 209 F 2d 645, 652 (6th Qr.
1954) .
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R ' 4.1, Judge Ranpton's
decision is reversed in part and affirned in part.

WIlT A lrwn
Admini strative Judge

| concur:

R W Millen
Admini strative Judge
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